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Background

The fee-to-trust acquisition regulations set forth at 25 C.F.R. Part 151 include criteria for the Bureau of Indian Affairs (BIA) to apply when reviewing trust applications for tracts of land that are on-reservation and additional requirements when reviewing applications for tracts situated off-reservation.  See, 25 C.F.R. § 151.10 and 151.11.  The additional “off-reservation” requirements include consideration of the location of the tract relative to state boundaries, the distance of the tract from the reservation, and, if for a business, the development of a plan.  See, 25 C.F.R. § 151.11(b) and (c).
  
The “on-reservation” criteria apply for application review of non-mandatory trust acquisitions for land tracts that are located within or contiguous to an Indian reservation.  25 C.F.R. § 151.10.  In processing a trust application submitted by the Mille Lacs Band of Ojibwe Indians of the Minnesota Chippewa Tribe, the BIA Midwest Regional Director applied “on-reservation” review criteria with respect to a tract located outside and away from the Mille Lacs Band’s treaty reservation.  This action was appealed by a county to the Interior Board of Indian Appeals (IBIA).
Brief Discussion – IBIA Mille Lacs Band Decision

 SEQ CHAPTER \h \r 1In its decision, Aitkin County, Minnesota v. Acting Midwest Regional Director, Bureau of Indian Affairs, 47 IBIA 99 (June 12, 2008), the IBIA upheld the BIA application of the on-reservation fee-to-trust review process for a tract of land situated outside of, and not contiguous to, the applicant tribe’s treaty reservation.  The basis of that decision finding no error in the Regional Director’s decision to treat the trust acquisition as an on-reservation acquisition was that –

1. 
the applicant tract was contiguous to an existing trust tract held by the United States for the benefit of the Mille Lacs Band; and

2.  
the Mille Lacs Band exercised governmental jurisdiction over that contiguous trust tract.
Id. at 104-07.


The BIA determined, and the IBIA agreed, that the contiguous trust tract met the definition of “Indian reservation” that applies for Part 151 fee-to-trust acquisitions because the Mille Lacs Band exercised governmental jurisdiction over that tract.  Id. at 106-07.
  Under the definition, an “Indian reservation” means, in relevant part, “that area of land over which the tribe is recognized by the United States as having governmental jurisdiction….” 25 C.F.R. § 151.2(f).
  Accordingly, the Band’s tract that was subject to fee-to-trust review was contiguous to an Indian reservation.  Therefore, review as an on-reservation acquisition was appropriate even though both the applicant tract and the contiguous trust tract were separate and apart from the Mille Lacs Band’s proclaimed treaty reservation.

In a footnote, the IBIA noted that it was not considering Aitkin County’s argument that the BIA was required to make an express finding concerning the United States’ recognition of the Band’s governmental jurisdiction over the contiguous trust tract.  Id. at 106 n. 5.  That argument was made for the first time on appeal, and the Board declined to consider it.  Id.  
Conclusion

This IBIA decision may be helpful for Indian tribes applying for trust status for a tract of land that is contiguous to an existing tribal trust tract, but where the tract to be taken into trust is outside and away from a proclaimed treaty reservation, if any.
_____________
Please note:

Any particular situation involving fee-to-trust applications, review criteria, process, and so forth should be carefully analyzed and considered in light of the specific facts, circumstances and laws at issue.  This “Update” is intended as a general overview only and not as the giving of legal advice.
_____________



�  In part, the IBIA reasoned “that the Band’s jurisdiction may reasonably be presumed for purposes of Part 151 because the principle is well-established in the law.  The Supreme Court has noted that, ‘[g]enerally speaking, primary jurisdiction over land that is Indian country rests with the Federal Government and the Indian tribe inhabiting it….’”  Aitkin County, 47 IBIA 106 quoting Alaska v. Native Village of Venetie Tribal Government, 522 U.S. 520, 527 n. 1 (1998) (emphasis in IBIA decision).  Separately, the IBIA found that “Indian country” included the contiguous trust tract.  Id. at 106.





�  The definition of “Indian reservation” also includes certain exceptions not relevant to the IBIA decision addressed herein.  See, 25 C.F.R. § 151.2 for the complete definition.  
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