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OR ALL THE MEASURED OPTIMISM OF THE
parties in the Klamath Settlement Group, it’s
also true that the signed agreements have no
legal force. If one party or another gets its
hackles up or abruptly decides its interests
™ are not being served, the legal battle could
= begin again.

Indeed, litigation brought by upper basin farmers never
really ended. Alter the district court dismissed Steve Kandras
suit in 2001, for instance, two irrigation districts refiled the
complaint in the U.S. Court of Federal Claims. That suit
raised two takings claims, and in 2003 a breach of contract
count was added.

Tn 2005 the court of claims found no compensable prop-
erty interests under the Fifth Amendment (Klamath Trr: Dist.
v. United States, 67 Fed. Cl. 504 (2005) (Klamath I)). Two
years later the same court also rejected the contracts claim,
holding that the Endangered Species Act took precedence
over the bureau’s water-delivery agreements (Klamath 11, 75
Fed. Cl. 677 (2007)).

The plaintiffs then appealed to the U.S. Court of Appeals
for the Federal Circuit. “The threshold issue is whether the
plaintiffs have any property interest in Klamath water,” says
John Echeverria, executive director of the Georgetown Envi-
ronmental Law and Policy Institute in Washington, D.C. “In
our view, based on long-standing Oregon law; they do not.
Under the special development deal that allowed the Klam-
ath Project to proceed, the water belongs to the federal gov-
ernment. The irrigators have a contractual right to it, and
they may be able to make a case for breach of contract, but
not for takings.”

Echeverria, together with the Natural Resources Defense
Council, filed an amicus brief in 2007 urging the appel-
late court to alfirm the court of claims rulings. Instead, the
Federal Circuit certified questions last July to the Oregon
Supreme Court, asking the state court to rule on whether
the irrigation districts had obtained a property interest in
water rights conferred on them by the Klamath Reclamation
Project (Klamath H1, 532 E3d 1376 (Fed. Cir. 2008)).

The Oregon Supreme Court wasn't required to respond.
The states Department of Water Resources and most envi-
ronmentalists hoped it wouldn't, fearing that upper basin
farmers might abandon the settlement process il the court
found a property right inherent in Bureau of Reclamation
contracts. But the Oregon Supreme Court did respond, agree-
ing to consider the certified property rights questions (Klam-
ath IV, 2009 WL 197566 (Jan. 29, 2009)). 1t has scheduled
oral arguments for the middle of this month in the Klamath
Falls High School gymnasium.

Another pending takings case, this one in Southern Cali-
fornia, also could complicate the Klamath settlement. It
involves a dispute over irrigation diversions from the Ventura
River that threaten endangered steelhead trout. The Casitas
Municipal Water District—represented by the lead attorney
for the Klamath irrigators, Roger Marzulla, cofounder of

Marzulla & Marzulla in Washington, D.C.—claimed the ESA's
requirement that it install a fish ladder and increase water
flows for the steelheads benefit amounted to a compensable
taking of its property right in the use of river water. The court
of claims found for the federal government, analyzing the
case as a regulatory taking (Casitas Mun. Water Dist. v. United
States, 76 Fed. CL 100 (2007) (Casitas I)). But last year the
Federal Circuit reversed, holding in a 2-1 opinion that the
claim must be evaluated as a physical taking rather than a reg-
ulatory taking (Casitas I, 543 F3d 1276 (Fed. Cir. 2008)).

In February the appellate court declined to rehear the
case en banc, despite amici support from Defenders ol Wild-
life, the Environmental Defense Fund, the Sierra Club, Cali-
fornia Trout, and a phalanx of fisheries scientists (Casitas III,
2009 WL 367528 (Feb. 17, 2009)).

Though Casitas II could give cause for irrigators to aban-
don the Klamath settlement, Marzulla expresses a conciliatory
tone. “No matter how these cases turn out, 1 don't think it will
screw up the [Klamath] negotiations,” he says. “The fact is that
2001 was a very unusual year on the Klamath River. The res-
ervoirs were [ull, but the farmers basically got no water. Emo-
tions were very high. At this point, people really want to work
toward a solution. T would not expect favorable determina-
tions for us [in the Casitas cases| to have a negative impact.”

One thing missing {rom the Klamath settlement is the
active support of the country’s largest envirommental groups.
Most are waiting Lo see whether the final agreement con-
forms to the ESA and the Clean Water Act.

“With the Klamath, the ESA is really the big gun,” says
Kristen Boyles, a stall attorney in the Seattle office of Earth-
justice, which specializes in environmental litigation. “When
T look at the dralts of the Klamath settlement, 'm concen-
trating on whether there’s any attempt to circumvent federal
laws, including the ESA. So far there isn't. But that’s the cru-
cial metric we will apply throughout this process. Any final
deal absolutely must conform to the ESA and the Clean
Water Act, because thats where the science lies.”

According to Fletcher, the settlement agreement explicitly
guarantees compliance with federal laws. Asked to respond to
settlemment critics, a faint, pained look crosses his face, and his
voice—usually deep and measured—tightens.

“The main thing 1 ask them,” Fletcher says, “is what’s the
alternative? Unending litigation? Sure, the settlement involves
compromise. It doesn't treat the river as a zero-sum game. But
thats not a bad thing. This is our first real chance to solve this
problem, and we need to move on it.”

Will it take too long to remove the dams? At this ques-
tion, Fletcher acknowledges that the Yurok view time differ-
ently than the larger society does. “We have occupied the
lands along this river [or thousands of years,” he says. “And
we anticipate occupying them for thousands more. To us, ten
years isn't a terribly long time—especially considering the
payoff. We aren't doing this for us. We're doing it for our
grandchildren, and our grandchildren’s grandchildren. A
restored river will be our legacy to them.” @
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